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ABSTRACT | OZET

This article will look at the challenges that have developed as a result of
the progress of artificial intelligence technologies, as well as the concerns
of who is responsible for the conduct of these entities in these times and

from what legal sources.

Yapay zeka teknolojilerinin gelismesiyle giiniimiizde bu varhiklarin hareket-
lerinden kimin, hangi hukuki kaynaklara dayali olarak sorumlu tutulacagina
iliskin sorular ortaya ¢cikmis olup, makalede bu hususlar irdelenecektir.
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I.INTRODUCTION

With the evolving needs of society and the
advancement of technology, the user base
of artificial intelligence and autonomous ap-
plications has been progressively growing.
Consequently, the inevitability of damages
arising from these developments has be-
come a recognized reality. Given that damag-
es can occur in both material and immaterial
forms, their appearances may vary. At this
juncture, legal principles kick in for the com-
pensation and indemnification of incurred
damages. In this day and age, where artifi-
cial intelligence applications are easily ac-
cessible and transactions can be conducted
even through smartphones held by virtually
everyone, it has become imperative to enact
regulations in Turkish Law addressing these
matters and delineating the boundaries of
the associated responsibilities.

II. DEFINITION OF ARTI-
FICIAL INTELLIGENCE

“The concept of artificial intelligence, first
introduced by American computer scientist
John MccCarthy, can be generally defined as
systems capable of performing functions that
typically require human intelligence, such as
perception, learning, development, creativity,
communication, decision-making, and result

I. GiRiS

Toplumun ihtiyaglan dogrultusunda ve tek-
nolojinin gelismesiyle ortaya ¢ikan yapay
zeka ve otonom uygulamalarin kullanici yel-
pazesi gun gectikce daha da genislemeye
baslamistir. Mezkur sebepten 6turt zarar-
larin ortaya ¢ikmasi kacinilmaz bir gergek
haline gelmistir. Zararlar maddi ve manevi
olabilecegi icin géranumleri de farkli sekil-
lerde karsimiza cikabilir. Bu noktada dogan
zararlarnin kompanse ve tazmin edilmesi nok-
tasinda hukuk kurallari devreye girmektedir.
Gunumuzde hemen hemen herkesin elinde
bulunan akilli cep telefonlari araciligiyla bile
yapay zeka uygulamalarina kolayca erisilebi-
lip islem yapilabiliyorken, Turk Hukukunda
da bu konulara iliskin duzenleme yapilmasi
ve s6z konusu sorumluluga iliskin sinirlarin
cizilmesi haiz olmustur.

I1. YAPAY ZEKANIN TANI-
Mi

“ilk defa Amerikali bilgisayar bilimci John Mc-
Carthy tarafindan ortaya atilmis olan yapay
zeka kavrami en genel anlamda, algilama,
ogrenme, gelistirme, yaraticilik, iletisim kur-
ma, karar verme, sonug c¢ikarma gibi normal-
de insan zekasini gerektiren iglevleri yerine
getirebilen sistemler olarak tanimlanabilir”.
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inference”’. The fundamental objective is to
enable machines to mimic human actions
and exhibit behaviors specific to human in-
telligence.

“Attempting to define artificial intelligence
is thought to result in technological advanc-
es while restricting artificial intelligences™.
There is a notion that maintaining a balance
between evolving technologies and the le-
gal domain could be achieved by keeping
the definition of artificial intelligence broad.
However, it is acknowledged that the expan-
sive nature of these definitions could signifi-
cantly increase the responsibilities of artifi-
cial intelligence users, potentially adversely
affecting the development of artificial intelli-
gence technologies®.

I1l. LEGAL STATUS OF AR-
TIFICIAL INTELLIGENCE

While there is no consensus in legal doc-
trine regarding the legal status of artificial
intelligence, there is no explicit provision in
Turkish Law that regulates this status. Nev-
ertheless, views such as the goods perspec-
tive, slavery perspective, and legal entity per-
spective are among the main perspectives
proposed in legal doctrine regarding the
legal status of artificial intelligence. Adding
tothat, the Legal Affairs Committee Robotics

Tanimdan anlasilacagi Uzere temel amacg,
makinelere insan hareketlerini taklit ettirerek
insan zekasina 6zgu davranislar sergiletebil-
mektir.

Ayrica “Yapay zekayi tanimlamaya kalkmanin
teknolojinin ilerlemesine ve yapay zekanin
sinirlandirilmasina sebep olacagi dile geti-
rilmektedir™. Yapay zeka Uranlerinin tanim-
lanmasina iligkin goéruslerden biri de yapay
zeka teknolojilerinin taniminin genis tutulma-
sI sonucunda gelisen teknolojiler ve hukuk
dunyasi arasinda bir denge yakalanabilece-
gi, ancak genis tutulan bu tanimlamalarin
yapay zeka kullanicilarinin sorumluluklarini
oldukca arttirabilecegi ve bu durumun yapay
zeka teknolojilerinin gelisimini olumsuz etki-
leyebilecegi ihtimalidir?,

I11. YAPAY ZEKANIN HU-
KUKi STATUSU

Doktrinde yapay zekanin hukuki statusune
iliskin bir birlik bulunmamakla birlikte, Tark
Hukukunda ilgili statiyu agik¢a duzenleyen
herhangi bir hukim bulunmamaktadir. Bu-
nunla birlikte esya gorusu, kolelik gorasu
ve tuzel kisilik gorusu yapay zekanin hukuki
statusu bakimindan doktrinde éne surulen
baslica goruslerdir. ilaveten, yapay zekanin
hukuki statusu konusunda Avrupa Parlamen-
tosu tarafindan 2017 yilinda yayinlanan Hu-
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Recommendation Report* published by the
European Parliament in 2017 addresses the
attribution of electronic personality to artifi-
cial intelligence.

A. Goods Perspective

Although the first perpective that emerged
in the framework of artificial intelligence
technologies is a concept of goods, these
technologies may not be subject to rights,
but may be objects. Namely, goods are gen-
erally owned by real or legal persons. For this
reason, the view that artificial intelligence
technologies are goods is criticized in the
doctrine. One of the important reasons is
the problem of who will be held liable for the
damages arising from the behavior of artifi-
cialintelligence technologies if they are con-
sidered as goods®. “According to the goods
perspective, artificial intelligence is consid-
ered as an object created to meet the needs
of humans. Since it lacks self-awareness, it
cannot be legally recognized as a person™.
Therefore, it can be debated whether the
legal responsibility of artificial intelligence
technologies exhibiting behaviors that can
constitute a criminal element, formed based
on user-fed data, lies with the user or posses-
SOr.

Given these reasons, it can be clearly stated
that there is no consensus in legal doctrine
regarding the classification of artificial intel-
ligence technologies as goods. From our
perspective, defining artificial intelligence
technologies as goods will not be a prag-
matic solution. Goods are legally defined as
“substances with economic value and mate-
rial existence over which people can exercise
dominion”. When this definition and the defi-
nitions of artificial intelligence are compared,
it is appropriate to say that the existing defi-
nition of goods in Turkish law is quite inad-
equate and regulated without taking these
technologies into account. Therefore, as a
result of disputes, there is a high probabili-
ty of ambiguous situations and problematic
outcomes.

B. Slavery Perspective

“The increasing resemblance of artificial in-
telligence to humans has led to the reevalua-
tion of the long-abandoned status of slavery
in world history. Due to its ability to serve
humans, facilitate various tasks, meet their
needs, and possess intelligence, it has been
suggested that artificial intelligence could

kuk isleri Komisyonu Robotik Tavsiye Rapo-
ru’'nda“yapay zekaya elektronik kisilik verme
hususu Uzerinde de durulmustur.

A. Esya Gorusi

Yapay zeka teknolojileri kapsaminda ortaya
atilan ilk gorus esya gorusu olsa da bu tek-
nolojiler hak sujesi degil ancak objesi olabi-
lir. Soyle ki; esyalar genellikle gercek veya
tazel kisilerin mulkiyetindedir. Bu sebeple
yapay zeka teknolojilerinin esya niteliginde
oldugunu ileri suren gorus ogretide elesti-
ril-mektedir. Zira, ®nemli sebeplerinden biri
ise yapay zekalarin esya olarak nitelendiril-
digi takdirde davraniglarindan éturu ortaya
cikacak zararlarda sorumlulugunun kime
yUklenecegi sorunudur®. “Esya goérusune
gore, yapay zeka insanlarin ihtiyaclarini kar-
silamak amaciyla meydana getirilen bir esya
niteligindedir. Oz bilinci bulunmadigi icin
hukuken kisi olarak taninmasi mamkun de-
gildir”s. Dolayisiyla kullanicilar tarafindan
beslenen veriler dogrultusunda 6zek kisili-
gini olusturarak su¢ unsuru teskil edebile-
cek davranislarda bulunan yapay zeka tek-
nolojilerinin hukuki sorumlulugun kendisini
kullanan veya zilyetliginde bulunduranin
ustunde olabilecegi tartisilabilir.

Bahsedilen sebepler tzerine doktrinde ya-
pay zeka teknolojilerinin esya olarak nitelen-
dirilebilirligi hususu konusunda net bir gérus
birligi bulunmadig acik¢ca soylenebilecegi
gibi kanimizca yapay zeka teknolojilerini
esya niteliginde tanimlamak pragmatik bir
¢6zum olmayacaktir. Esya, hukukta “Kisilerin
Uzerinde hakimiyet kurabildigi ekonomik de-
geri ve maddi varligi olabilen maddelerdir.”
olarak tanimlanmistir. S6z konusu tanim ve
yapay zeka tanimlari mukayese edildiginde
Turk Hukukunda mevcut olan esya tanimi-
nin oldukca yetersiz ve bu teknolojilerin goz
onuande bulundurulmadan duzenlendigini
soylemek yerindedir. Bu sebepten o6turu
uyusmazliklar sonucu muglak durumlar ve
sakincali sonuclar dogma ihtimali de oldukc¢a
yuksek olacaktir.

B. Kélelik Gorusu

“Yapay zekanin giderek insanlara benzer bir
yaplya yaklasmalari, duinya tarihinde uzun
zamandir rafa kaldinlmig olan koélelik stattisu-
nun yeniden dederlendirilmesine yol agmis-
tir. insanlara hizmet etmesi, pek ¢ok alanda
islerini kolaylastirmasi, ihtiyaclarini giderme-
si ve zekaya sahip bir varlik olmasi nedeniyle
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be granted the legal status that slaves were
Subjected to in Roman law"’.

Philosopher John Locke, on the other hand,
argues that since artificial intelligence tech-
nologies are created by real individuals, the
resulting product is a product of the real per-
son’s labor, and therefore, only the produc-
ers have ownership rights over the product
they create. “Therefore, if artificial intelligence
were to be considered a person, it is debated
that it could only be a slave to its creator”.
The essence of the slavery perspective is to
grant slavery status to artificial intelligence
technologies, aiming to avoid personality
infringement and support the object per-
spective. However, due to the unpredict-
able development of artificial intelligence
technologies, possibilities of rejecting slav-
ery status in the future have been suggested,
and for this reason, a skeptical view is taken
towards the slavery perspective. Another rea-
son for the skeptical view of this perspective
is the fear that it does not provide a solution
to legal issues and the concern that the cen-
turies-long struggle against slavery might
reappear in history books.

C. Legal Entity Perspective

The question of granting legal entity status
to artificial intelligence technologies has
been addressed due to the impossibility of
attributing real personality to them. “"While it
is argued that recognizing legal entity status
for artificial intelligence will protect third par-
ties from adversities, it is also emphasized that
artificial intelligence, by having an indepen-
dent asset and being registered in a special
registry, will be subject to control”. Although
the analogy between the mechanism among
companies and boards of directors supports
this perspective, the idea of granting legal
entity status to artificial intelligence is highly
criticized, considering the challenging pe-
riod even for companies, foundations, and
associations to be granted legal entity status.

Currently, there is no regulation in Turkish
legislation regarding the granting of legal en-
tity status to artificial intelligence. According
to Article 47 of the Turkish Civil Code, legal
entities are defined as “Organized commu-
nities of persons, consisting of an individual
entity, and independent property communi-
ties, which have a specific purpose, acquire
legal personality in accordance with special
provisions applicable to them”'%. When ex-
amining the article, it is apparent that artificial

Roma hukukunda kélelerin tabi oldugu yasal
statunun yapay zekaya taninabilecedi ileri su-
ralmastar™.

Filozof John Locke ise, yapay zeka teknolo-
jileri gergek kisilerce uretildiginden ortaya
ctkan urun gercek kiginin emeginin bir aru-
nudur ve bu sebeple yalnizca Ureticilerinin
yarattiklarn urtn uzerinde mulkiyet hakki
bulundugunu savunmaktadir. “Bu nedenle
yapay zeka kisi olacaksa ancak ureticisinin
kolesi olabilecedi gorusu de tartisilmakta-
air’. Kolelik gérusuinun 6zunde yapay zeka
teknolojilerine kolelik statusu verilerek kisilik
ihlalinin olmamasi ve esya gorusunun des-
teklenmesi amaclanmaktadir. Ancak, yapay
zeka teknolojileri gelisimleri 6ngoérulemez bir
hal aldigindan ileride kolelik statusunua red-
dedebilme intimalleri 6ne surulmus olup, bu
sebeple kolelik gorusune cekimser bakilmak-
tadir. Mezkur goéruse ¢cekimser bakilmasinin
baska bir sebebi ise gorusun hukuki sorun-
lara ¢6zUm sunmamasinin yani sira yuzlerce
yil stiregelen macadelenin tekrar tarih kitap-
larina girmesi korkusudur.

C. Tuzel Kisilik Gorusu

Yapay zeka teknolojilerine gergek kisilik atfe-
dilemeyeceginden tuzel kisilik statusu veril-
mesi konusu Uzerinde durulmustur. “Yapay
zekaya tuzel kigilik taninmasi ile Gguncu Kisi-
lerin muhatap olacagi olumsuzluklara karsi
korunacagi ileri saralurken, yapay zekanin
tuzel kisi gibi bagimsiz bir malvarligina sahip
olmasi ve ézel siciline tescil olunmasi sayesin-
de denetime tabi olacagi da vurgulanmakta-
dir”, Yapay zeka urunleri ve Ureticileri ara-
sinda sirketler ve yonetim kurullari arasinda
olan mekanizmanin benzetilmesi bu gérusu
desteklemek icin bir sebep olarak gorunse
de sirketlere, vakiflara, derneklere bile tuzel
kisilik verilmesi hususunda oldukca sancili
bir donem gegcirildiginden yapay zekalara
tuzel kisilik verilmesi gorusu oldukca elesti-
rilmektedir.

Guncel olarak Turk Hukuku mevzuatinda
yapay zekalara tuzel kisilik verilmesine ilis-
kin bir duzenleme bulunmamaktadir. Tark
Medeni Kanunu madde 47 uyarinca tuzel
kisiler “Basli basina bir varligi olmak Gizere 6r-
gutlenmis kisi topluluklari ve belli biramaca
6zgulenmis olan bagimsiz mal topluluklar,
kendileri ile ilgili 6zel hukumler uyarinca tu-
zel kisilik kazanirlar.”"° olarak tanimlanmistir.
Maddeyi inceledigimizde yapay zeka tekno-
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intelligence technologies do not quite fit this
definition. Although the perspective of grant-
ing legal entity status to artificial intelligence
technologies may seem like the most ideal
solution on the surface, it is not overlooked
that legal entities managed by real persons
have human will behind them.

D. Electronic Personality Per-
spective

The idea of granting artificial intelligence
electronic personality, as mentioned in the
Robotics Recommendation Report of the
Legal Affairs Committee published by the
European Parliament in 2017, has brought
a new perspective to the existing views on
the subject. According to the report, as artifi-
cialintelligences act with the consciousness
they develop independently of the creator as
data flows, it is a perspective that can be con-
sidered with the emergence of the most in-
telligent and advanced artificial intelligence.

Through this new personality granted to ar-
tificial intelligence technologies, the report
suggests recording them in a register and
proposing the establishment of specific in-
surance funds for these entities in terms of
financial liability"". Compensation for damag-
es incurred by the actions of artificial intelli-
gence technology would be less problemat-
ic, asthe causal link between the actual harm
caused by artificial intelligence technology
and its actions would be sufficient. Accord-
ing to a point mentioned in the report, for
the best artificial intelligence technologies
to emerge, regulations should be incentiviz-
ing rather than restrictive. Thus, by adopting

lojilerinin bu tanima pekte uygun olmadigi
gorulmektedir. Yapay zeka teknolojilerine
tazel kisilik verilmesi gorusu yuzeyde en
ideal ¢cozum olarak gozukse de gergek kisi-
lerce yonetilen tuzel kisiliklerin ardinda insan
iradesinin mevcut oldugu g6z ardi edilme-
melidir.

D. Elektronik Kisilik Goruisi

Avrupa Parlamentosu tarafindan 2017 yilin-
da yayinlanan Hukuk isleri Komisyonu Ro-
botik Tavsiye Raporu’nda bahsedilen yapay
zekaya elektronik kisilik verilmesi gorusu ha-
lihazirda var olan goruslere nazaran konuya
yeni bir bakis acisi kazandirmistir. Veri akisi
saglandik¢a kendi icinde gelistirdigi biling-
le hareket eden yapay zekalarin hareketleri
Ureticisinden bagimsiz oldugundan, raporda
belirtildigi Uzere en zeki ve Ustun yapay zeka-
nin ortaya ¢ikmasiyla birlikte g6z 6ntnde bu-
lundurulabilecek bir gorustar.

Yapay zeka teknolojilerine taninacak bu yeni
kisilik sayesinde yapay zeka teknolojileri
bir sicile kaydedilerek mali sorumluluk ba-
kimindan bu varliklara 6zgu sigorta fonlari
kurulmasi 6nerisinde bulunulmustur'. S6z
konusu zararlarin tazmini konusunda yapay
zeka teknolojisinin fiili ile ortaya ¢ikan zararin
nedensellik bag yeterli olacagindan, zarar-
larin tazmini hususunda ¢cok daha az sorun
yasanacaktir. Raporda bahsedilen bir hususa
gore en iyi yapay zeka teknolojilerinin ortaya
cikabilmesi icin gereken mevcut mevzuatla-
rin kisitlayici olmasi yerine tesvik edici olma-
sidir. Boylelikle hukuki sorumluluk benimse-
nerek yapay zeka teknolojilerine elektronik

YAPAY ZEKA TEKNOLOJILERINDE URETICININ HUKUKI SORUMLULUGU

legal responsibility and attributing electron-
ic personality status to artificial intelligence
technologies, the way for technological de-
velopments will be opened.

Considering the probable addition of new
regulations to the legislation of many coun-
tries, including Turkish law, in the field of ar-
tificial intelligence due to advancements, the
placement of artificial intelligence products,
which cannot be precisely classified under
personality theories, under a new personality
class and adapting this class to current con-
ditions and requirements with the forthcom-
ing legislation can also provide solutions to
many issues in terms of liability law.

IV. PRODUCER’S LIABILI-
TY IN ARTIFICIAL INTEL-
LIGENCE

As technology advances, the question of
who is responsible for the potential harms
caused by these entities without a sense of
fault has become a significant issue. “If legal
violations caused by atrtificial intelligence are
taken to court, according to Article 36 of the
Constitution, which states, ‘Everyone has the
right to litigate, defend and be fairly judged
before the judicial authorities by legitimate
means and methods. No court can refrain
from hearing the case within its duty and au-
thority.” the lawsuit must be concluded” 2.

In such lawsuits, the party usually held re-
sponsible for the damage is the producer,
although it may not always be the producer
who caused the harm. In some cases, the re-
sponsibility or contributory negligence of us-
ers, programmers, importers, or distributors
may be discussed.

A. Strict Liability of the Pro-
ducer

The primary factor leading to the imposition
of strict liability is that, instead of intention-
al acts causing harm with intent or actual
negligence, it is sufficient for there to be
a violation of the duty of care or a breach
of supervision. “Strict liability” emerges in
three forms: “fair liability” with the violation
of the objective duty of care, “ordinary cause
liability” arising from the appropriate causal
connection between the violation of the
duty of care and damage, and “danger lia-
bility” born from the appropriate causation
between dangerous operations and harm”'s.

kisilik statusu atfedilerek teknolojik gelisim-
lerin de 6nu acilacaktir.

Turk Hukuku basta olmak Gzere pek ¢ok tlke
mevzuatinda yapay zeka alanina iligkin yeni
duzenlemelerin eklenmesi bu alandaki geli-
sim sebebiyle muhtemel oldugundan, kisilik
teorileri agisindan tam olarak siniflandirila-
mayan yapay zeka Urunlerinin yeni bir kigilik
sinifialtinda yer bulmasi ve bu sinifin yararla-
ge konulacak mevzuat ile birlikte guncel sart
ve gerekliliklere uyarlanmasi sorumluluk hu-
kuku agisindan pek ¢ok sorunun ¢ézamunu
de saglayabilecektir.

IV. YAPAY ZEKALARDA
URETICINiIiN SORUMLU-
LUGU

Teknoloji gelistikce kusur bilinci bulunmayan
bu varliklarin ortaya cikarabilecegdi zararlar-
dan kimin sorumlu olacagi hususu da buyuk
bir soru haline gelmistir. “Yapay zekanin se-
bep oldugu hukuka aykiriliklar dava edilir ise
Anayasa madde 36°daki “Herkes, mesru vasita
veyollardan faydalanmak suretiyle yargi mer-
cileri 6nunde davaci veya davali olarak iddia
ve savunmaile adil yargilanma hakkina sahip-
tir. Hicbir mahkeme, gorev ve yetkisi icindeki
davaya bakmaktan kacinamaz.” hikmu gere-
di, bu dava neticelendirilmek zorundadir'.

Bu tur davalarda zarardan sorumlu tutulan
kisi genellikle uretici olsa da zararin ortaya
cikmasina sebep olan her zaman uretici ol-
mayabilir. Bazi hallerde kullanici, programci,
ithalatci veya distributorlerin sorumlulukla-
rindan veya bu kisilerin muterafik kusurun-
dan bahsedilebilir.

A. Ureticinin Kusursuz So-
rumlulugu

Kusursuz sorumlulugun dogmasindaki en
buyuk etken, zarara sebep olan olay ile kast
ile gerceklestirilmis kusur yerine; 6zen yu-
kamlalagu inlali veya gozetim ihlali olmasi
yeterlidir. “Kusursuz sorumluluk “hakkaniyet
sorumlulugu” ile objektif 6zen yakamlulagu-
nuan ihlali ile ortaya ¢ikan “olagan sebep so-
rumlulugu” ve tehlikeliisletme ile zarar arasin-
dauyguniilliyet baginin bulunmasiyla dogan
“tehlike sorumlulugu” olarak ti¢ sekilde karsi-
miza ¢ikmaktadir”’®. Turk hukukunda yapay
zekanin eylemlerinden 6tura ortaya ¢ikan
zararlara 6zgu yasal duzenleme olmadigin-
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In Turkish law, due to the absence of specific
legal regulations for damages arising from
the actions of artificial intelligence, it will be
possible and appropriate to rely on existing
legal principles when legal issues arise. Ex-
isting legal regulations will be applied only
when there is a specific person or persons
involved in the creation, use, distribution,
etc., causing the damage resulting from the
actions of artificial intelligence.

Currently, the available legal provisions will
be applied within the framework of damages
caused by the actions of artificial intelligence
when there is a specific individual or individ-
uals, such as the producer, user, distributor,
involved in the occurrence of harm. While
the first person that comes to mind for the
compensation of damages arising from the
actions of artificial intelligence is often the
producer, the situation may not always be
this way. Another viewpoint in Turkish legal
doctrine suggests that the application of
existing strict liability provisions to artificial
intelligence technologies would be sufficient
for tort law purposes.

B. Producer’s Non-Contractu-
al Strict Liability

“Alternatives based on the strict liability
principle are assessed in the doctrine on
“Non-contractual liability” in the context of
damages caused to third parties by autono-
mous actions of artificial intelligence”™.

“Inthe law of liability, the main principle is that
everyone is responsible fortheir own actions.
The responsibility of the employer arises not
from the employee’s actions but from the
failure to fulfill the passive duty of care”™. In
other words, there is a causation link sought
between the harm caused by artificial intelli-
gence and the violation of the duty of care.
Additionally, within the context of Turkish
Code of Obligations, Article 66 (Employer’s
Liability), it is evident that the article is only
applicable to natural persons. In this context,
it will not be possible to refer to the liability of
the employer mentioned in Atrticle 66 of the
TCO for the damages caused by artificial in-
telligence technologies, which currently do
not have a legal personality.

However, it should be noted that the doc-
trine has decided that artificial intelligenc-
es can be evaluated within the scope of
the animal keeper’s liability instead of the

dan hukuki sorunlar meydana geldiginde
halihazirda bulunan hukuk prensiplerinden
yararlanmak mumkun ve yerinde olacaktir.

Halihazirda bulunan kanuni duzenlemeler,
yapay zekanin davranislari sonucu olusa-
bilecek zararlar ¢cercevesinde ancak zararin
dogmasinda uretici, kullanici, distributor gibi
belirli bir kisi veya kisiler oldugunda uygula-
nacaktir. GUinumuzde yapay zekanin davra-
nislarindan 6tara meydana gelen zararlarin
tazmini konusunda akla gelen ilk secenek
Uretici olarak gozukse de durum her zaman
bu sekilde olmayabilir. Turk hukuk dokt-
rininde yer alan goruslerden bir digeri ise
mevcut kusursuz sorumluluk htkumlerinin
yapay zeka teknolojilerine uygulanmasinin
tazminat hukuku agisindan yeterli olacagi
yonundedir.

B. Ureticinin Sézlesme Disi
Kusursuz Sorumlulugu

“Yapay zekanin otonom davraniglariyla ti¢un-
cu kisilere verdigi zararlar baglamindaki “s6z-
lesme digi sorumluluk” hakkinda doktrinde,
kusursuz sorumluluk esasina dayanan cesitli
ihtimaller degerlendirilmektedir”™.

“Sorumluluk hukukunda asil olan herkesin
kendi eyleminden sorumlu olmasidir. Adam
calistiranin sorumlulugu da calisanin eyle-
minden degil, kendi pasif sekilde tezahur
eden 6zen yukamluluganu yerine getirme-
me eyleminden kaynaklanmaktadir”’®. Baska
bir deyisle, yapay zekanin dogurdugu zarar
ile 6zen yakumlulugu ihlali arasinda illiyet
baginin arandigi sdylenebilir. Ayrica Turk
Borglar Kanunu'®, madde 66 (Adam calisti-
ranin sorumlulugu) baglaminda, maddenin
yalnizca gercek kisilerce uygulama alani ol-
dugu asikardir. Bu baglamda hukuk tahtin-
da henuz kisilik statust bulunmayan yapay
zeka teknolojilerinin sebep oldugu zararlar-
dan 6turt TBK madde 66'da zikredilen adam
calistiranin sorumlulugundan bahsetmek
muamkUun olmayacaktir.

Bununla birlikte belirtmek gerekir ki yapay
zekalarnn kusur bilinci bulunmasa da oto-
nom hareketler gosterebildiklerinden ve kul-
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manufacturer, given that they can exhibit
autonomous movements and act in accor-
dance with the data fed to them by the user,
even if they lack a consciousness of fault.
The problem with this theory is that if the
producer can prove exoneration, the victim
cannot appeal to the liability of artificial in-
telligence technologies. Detecting the re-
sponsibility of the producer becomes quite
challenging when the artificial intelligence
system has learned on its own, become
relatively autonomous, and consequently
made a decision causing harm. “For exam-
ple, Microsoft’s artificial intelligence named
Tay, after being created by Microsoft, started
chatting randomly with people worldwide
through its Twitter account and learned to
be racist and sexist through these conversa-
tions. Microsoft had to shut down Tay due to
its loss of control”".

Due to these reasons, especially considering
the unpredictable nature of the actions of ar-
tificialintelligence technologies that develop
based on user-fed data and have an autono-
mous structure, the strict liability of the pro-
ducer should be limited.

V. RESPONSIBILITY OF
THE MANUFACTURER
UNDER THE LAW ON
PRODUCT SAFETY AND
TECHNICAL REGULA-
TIONS

As previously mentioned, due to the lack of
legal status for the damages caused by arti-
ficial intelligence technologies, there is also
no corresponding liability. In this scenario,
although the principles of strict liability for
the producer are referred to, the Product
Safety and Technical Regulations Law’® is
one of the legal bases that a person harmed
by artificial intelligence can rely on. While
the law holds the producer responsible for
damages, it also includes provisions regard-
ing situations where the producer’s liability
is eliminated.

Compensation liability arising from a defec-
tive product is regulated in PSTRL Article 6.
The occurrence of harm does not necessarily
mean compensation will always be granted.
According to Article 6/2, “To hold the produc-
er or importer liable, the injured party must

lanici tarafindan kendisine beslenen veriler
dogrultusunda hareket edebildiklerinden
doktrinde, uretici yerine hayvan bulundu-
ranin sorumlulugu kapsaminda degerlen-
direbilecegine karar verilmistir. S6z konusu
teorideki problem, Ureticinin kurtulus ispati
getirdigi takdirde; magdurun, yapay zeka
teknolojilerinin sorumluluguna basvurama-
yacak olmasidir. Yapay zeka teknolojisi, siste-
mi kendi kendine 6grenmis, gbrece otonom
hale gelmis ve buna bagli olarak zararin orta-
ya ¢ikmasina sebep olan bir karar vermisgse,
Ureticinin sorumlulugunu tespit edebilmek
oldukga zordur. “Ornegin Microsoft sirketinin
Tay isimli yapay zekasi, Microsoft sirketi tara-
findan yaratildiktan sonra Twitter hesabi (ize-
rinden dunyanin dort biryanindakiinsanlarla
tesadfi bir bicimde sohbet etmeye baslamis
ve bu sohbetler sonucunda irkgi ve cinsiyet-
ciolmayi 6grenmistir. Microsoft sirketi, Tay’in
kontrolden cikmasi sebebiyle Tay'i kapatmak
zorunda kalmigtir”™.

Bu sebeplerden éturu ozellikle kullanici ta-
rafindan beslenen verilerle gelisen ve 6zerk
bir yapiya sahip olan yapay zeka teknolojile-
rinin hareketleri 6nceden tahmin edilemez
durumda oldugundan ureticinin kusursuz
sorumlulugu kisitlanmalidir.

V. URUN GUVENLIiGi VE
TEKNiK DUZENLEMELER
KANUNU KAPSAMINDA
URETICiNiN SORUMLU-
LUGU

Daha 6nce de belirtildigi GUzere yapay zeka
teknolojilerinin dogurdugu zararlar kapsa-
minda hukuki stattleri bulunmadigindan,
sorumluluklari da bulunmamaktadir. Bu se-
naryoda Ureticiye iligkin kusursuz sorumlu-
luk hukumlerine basvurulsa da Uriin Given-
ligi ve Teknik Duzenlemeler Kanunu'® yapay
zekalardan zarar goren kisinin ileri strebile-
cegi hukuki dayanaklardan biridir. Kanun za-
rarlardan her ne kadar treticiyi sorumlu tutsa
da aynizamanda ureticinin sorumlulugunun
ortadan kalkacagi durumlara dair hukamler
de icermektedir.

Hatali urinden kaynaklanan tazminat so-
rumlulugu UGK madde 6'da duzenlenmis-
tir. Madde kapsaminda zararin dogmasi her
zaman tazmin edileceg@i anlamina gelmez.
Madde 6/2 uyarinca “imalat¢i veya ithalat-
cinin sorumlu tutulabilmesi igin, zarar géren
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prove the damage suffered and the causal
link between the defect and the damage”™®.
To put it another way, it can be said that the
harm must result from the defect. In this con-
text, it should be noted that even if the victim
claims a defect in the product and proves the
causation link and harm, the producer may
be exempt from liability if they can prove that
the product complies with technical regula-
tions. These situations include the product
not being placed on the market by the will
of the producer, the product not being de-
fective when it was placed on the market, or
the defect occurring later due to the actions
of a third party or the non-compliance of the
product with technical regulations or other
mandatory technical rules.

However, even if the producer cannot es-
cape liability, there may be situations that
lead to a reduction in compensation. The first
is the presence of the victim’s fault. The vic-
tim’s willingness to accept the damage due
to their own actions, along with the actions of
the producer or the person causing the harm,
is one of the reasons for reducing compen-
sation. Another reason is based on examin-
ing the situation by comparing the victim's
actions to those of a reasonable person?.
“The victim should use the product reason-
ably?'. “For example, if an Al-powered oven
is explicitly stated to only cook food, reheat-
ing a mask for reuse, despite being labeled
as a COVID-19 protective mask, would not be
considered reasonable use, and the produc-
erwould not be liable”?2. Another situation is
when the damage arises from the actions of a
person whose liability the victim bears.

With the legalization of the Product Safety
and Technical Regulations Law, a specific
regulation has been made concerning the
producer’s liability, replacing the regula-
tions previously applied within the consum-
er framework?®. However, it is important to
note that it is still insufficient to address the
damages caused by artificial intelligence
technologies.

VI. CONCLUSION

The ability to make decisions by thinking, a
characteristic unique to humans, has been
adapted to artificial intelligence entities with
the advancement of technology, enabling

tarafin ugradigi zaran ve uygunsuzluk ile za-
rar arasindaki nedensellik bagini ispat etmesi
zorunludur”™®. Baska bir deyisle, zararin uy-
gunsuzluktan kaynaklanmasi gerektigi de
soylenebilir. Bu baglamda belirtmek gerekir
ki zarar gérenin uriinde uygunsuzluk oldu-
gunu iddia etmesi ve illiyet bagini ve zarari
ispat etmesinin sonucunda uretici, Grtnun
teknik duzenlemelere uygun oldugunu ispat
edebildigi halde sorumluluktan kurtulabile-
cektir. Bu haller; aranun, Ureticinin irade-
siyle piyasaya surulmemis olmasi, Uranun
piyasaya suruldugu anda hatali olmamasi
veya hatanin Gg¢uncu bir tarafin hareketiyle
sonradan meydana gelmesi veya Urandeki
uygunsuzlugun, teknik duzenlemelere veya
diger zorunlu teknik kurallara uygun olarak
Uretilmesinden kaynaklamasidir.

Bununla birlikte, tretici sorumluluktan kur-
tulamasa bile tazminatta indirim uygulan-
masina sebep olabilecek durumlar ortaya
cikabilir. ilki, zarar gérenin kusurunun bu-
lunmasidir. Ureticinin veya zararin ortaya
cikmasina neden olan kisinin yani sira zarar
gorenin hur iradesi ile gerceklestirmis oldu-
gu hareketlerden 6turu zarara katlanmasi,
tazminatta indirim sebeplerinden biridir.
Diger bir sebep ise zarar gorenin hareketle-
rinin akli selim bir kisi ile mukayese edilerek
durumun incelenmesine dayanir®. “Zarar
gorenin, aranu makul bicimde kullanmasi
gerekir'. "Ornegin yapay zekal finnda sa-
dece yiyeceklerin pigirilecegi belirtilmesine
ragmen, COVID 19>dan koruyan maskenin
tekrar kullanilmak icin 1sitilmasi makul kul-
lanim sayilmayacadindan imalat¢inin Grin
sorumlulugu bulunmaz”?2. Baska bir hal ise
zararin, zarara ugrayanin sorumlulugundaki
bir kisinin hareketlerinden dolayi ortaya ¢ik-
mis olmasidir.

Urun Gavenligi ve Teknik Duzenlemeler Ka-
nunu’nun yasallagsmasi ile birlikte dncesinde
Ureticinin sorumluluguna iligkin olarak tuke-
tici ¢cergevesinde duzenlenen mevzuatlara
basvurulurken ilgili kanunun yarurluge gir-
mesi ile nihayetinde konuya iliskin 6zel bir
duazenleme yapilmistir?. Yine de belirtmek
isteriz ki yapay zeka teknolojilerinin ortaya
cikardigi zararlar kapsaminda bu duzenle-
meler yetersiz kalmaktadir.

VI. SONUC

insanlara 6zgu olan dusunerek karar alma
yetisi, teknolojinin gelismesiyle yapay zeka
varliklarina da uyarlanarak bu varliklarin oto-
nom hareketler gostermelerini saglamistir.
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these entities to exhibit autonomous move-
ments. It has become necessary to deter-
mine who is responsible for the potential
harms arising from the actions of artificial in-
telligence itself, its producer, user, or a third
party. In this regard, various solutions have
emerged, leading to different perspectivesin
legal doctrine.

Ultimately, establishing legal status and de-
termining the adopted personality view for
artificial intelligence technologies will pave
the way for comprehensive legal regulations.
These regulations, developed in line with the
consensus on these fundamental questions,
will provide a clear solution regarding the re-
sponsibility for the harms caused by artificial
intelligence technologies.

BIBLIOGRAPHY

MERVE SALI EROGLU, Sorumluluk Hukukunda Yapay Zeka,
Yuksek Lisans Tezi, 2022.

ILYAS SAGLAM/ EMRE GIRGIN, “Yapay Zeka ve Sozlesme Disi
Kusursuz Sorumluluk”, Antalya Bilim Universitesi Hukuk Fakultesi
Dergisi, C. 10, S. 19, 2022.

ERMAN BENLI/ GAYENUR SENEL, Yapay Zeka ve Haksiz Fiil
Hukuku, Ankara Sosyal Bilimler Universitesi Hukuk Fakultesi Der-
gisi, C.: 2, S.: 2, 2020.

CAGLAR ERSOY, Robotlar, Yapay Zeka ve Hukuk, 2. Baski, Is-
tanbul 2017.

ALP OZTEKIN, Teoride ve Uygulamada Turk internet Hukuku,
2. Baski, Ankara 2023.

ECEM AKSOY, Yapay Zekanin Sorumluluk Hukukundaki Konumu
ve Buyuk Veriile iliskisi, 1. Baski, Ankara 2022.

REMZIi DEMIR, 7223 Sayili Urtin Guvenligi ve Teknik Duzenlem-
eler Kanunu (UGTDK) Agisindan Yapay Zeka imalatgisinin Uran
Sorumlulug@u, 1. Baski, Ankara, 2023.

CIGDEM KIRCA, Urun Sorumlulugu, 1. Baski, Ankara 2007.

MUSTAFA ZORLUEL, Yapay Zeka ve Telif Hakki, Turkiye Barolar
Birligi Dergisi, S. 142, 2019.

SALIH KARADENIZ, “Yapay Zekanin Anonim Sirket Yonetim
Kuruluna Uyeligi ve Uyelikten Dogan Sorumlulugun Degerlendir-
ilmesi”, Turkiye Adalet Akademi Dergisi, S.54, 2023.

SINAN S. AKKURT, “Yapay Zekanin Otonom Davranislarindan
Kaynaklanan Hukuki Sorumluluk”, Uyusmazlik Mahkemesi Dergisi,
Yil7,S.13,2109.

GULER GOKSU, Adam Calistiranin Sorumlulugu, Yuksek Lisans
Tezi, 2021.

Gerek yapay zekanin kendisinin gerek Ureti-
cisinin, kullanicisinin veya Gguncu bir tarafin
hareketlerinden 6turu dogabilecek zararlar-
dan kimin sorumlu olacagi sorusuna cevap
bulmakta gerekli olmustur. Bu dogrultuda
konuya iliskin ¢b6zum arayislari ortaya ¢cikmis
olmakila birlikte doktrinde farkli dusuncelerin
yer almasini saglamstir.

Sonug olarak, ilk olarak yapay zekalarin hu-
kuki statulerinin belirlenmesi gerekmektedir.
Yapay zeka teknolojileri icin hangi kisilik go-
rasu benimsenecektir? Benimsenecek gorus
kapsaminda bu teknolojilere hangi haklar
taninacaktir? Ancak bu sorularin cevaplan-
masiyla dogacak gorus birligi dogrultusunda
hazirlanacak kanuni duzenlemeler sonucun-
da yapay zeka teknolojilerinin ortaya ¢ikardi-
¢ zararlarin sorumlulugu baglaminda kesin
bir cozame ulasilabilir.
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